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Abstract

This article reevaluates the historical significance of the competition law regime
established by the European Coal and Steel Community in 1951. The article argues that the
ECSC Treaty’s historical significance lies in the fact that it resolved interconnected political
dilemmas in postwar Europe that played out at two levels, international and domestic. In a
two-level game, an agreement reached at the international level must be approved by the
governments of the participating national states. The article argues that the ECSC
competition law regime represented a major step in building the contemporary
competition law regime of the European Union because the agreements reached at the two
levels were reciprocally reinforcing, making it more advantageous for member states to

comply with the Treaty than to defy it.
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1. Introduction

Competition law regimes are a “constitutive institution of a market economy.’! In
theory, a competition law regime can solve gains-from-trade cooperation dilemmas. Under
conditions two sides can benefit from market exchange, but agreement on the terms under
which the exchange will be conducted is impeded by asymmetric power relations or high
transaction costs, agreement on a competition law regime featuring credible third-party
enforcement can enable each side to commit itself to a long-term and mutually beneficial

exchange relationship.?

Moreover, a competition law regime regulating cross-national trade can solve a

security dilemma between neighboring states. A country deficient in a vital natural

1 Chase Foster and Kathleen Thelen, “Coordination Rights, Competition Law and Varieties of
Capitalism,” Comparative Political Studies (2024) [https://doi-org.ezp-
prodl.hul.harvard.edu/10.1177/00104140241259461].

2 On the ways in which well-constructed institutions can solve credible commitment
problems that impede mutually beneficial exchange, see, inter alia, Douglass C. North,
Institutions, Institutional Change, and Economic Performance (New York: Cambridge
University Press, 1990); Kenneth A. Shepsle, Analyzing Politics: Rationality, Behavior, and
Institutions, 2nd ed. (New York: Norton, 2010); Avner Greif, Paul Milgrom and Barry R.
Weingast, "Coordination, Commitment, and Enforcement: The Case of the Merchant Guild,"

The Journal of Political Economy 102:4 (1994), pp. 745-776.



resource, and dependent upon trade with a neighboring state for its supply, may worry that
its neighbor will choke off access to the resource in the event of war. In the absence of
third-party enforcement of the terms of trade, each government is tempted to attack the
other preemptively to ensure control of the resource. On the other hand, if both sides
credibly constrain their own sovereign power over their resources by surrendering control
to a third party, they can realize the gains from peaceful trade. In many cases, the parties’
inability to commit themselves credibly to long-term compliance with the agreement
prevents agreements from being struck or scotches them after they are reached.

An international trade agreement that liberalizes cross-border trade also has
distributional consequences. It can favor some major domestic interests, for example,
exporters, and disadvantage others, for example, importers. Historically, governments such
as the United States have used competition law (antitrust) as an alternative to free trade,
promoting greater competition at home in return for maintaining protectionist tariffs. 3
Competition law regimes and international trade agreements are closely related. Both
shape the distribution of political gains and losses at the international and domestic levels,

but they can work at cross purposes.

2. The Case of the European Coal and Steel Treaty

)

3 Tim Biithe, “The Politics of Market Competition: Trade and Antitrust in a Global Economy,
in Lisa Martin, ed., Oxford Handbook of the Politics of International Trade (New York: Oxford

University Press, 2015), pp- 213-232.



Given the ample literature on the subject, a brief summary of the history of the

competition law regime of the European Coal and Steel Community will suffice here.* The

4 Nikolaus Bayer, Wurzeln der Europaeischen Union: Visionaere Realpolitik bei Gruendung der
Montanunion (St. Ingbert: Roehrig Universitaetsverlag, 2002); William Diebold, The
Schuman Plan; a Study in Economic Cooperation, 1950-1959 (New York, Published for the
Council on Foreign Relations by Praeger, 1959); John Gillingham, Coal, Steel and the Rebirth
of Europe, 1945-1955: the Germans and French from the Ruhr Conflict to Economic
Community (Cambridge: Cambridge University Press, 1991); Wilfried Loth, "Der Schuman-
Plan und die Zukunft der Europaischen Union," Integration 33:4 (2010), pp. 350-57; Alan S.
Milward, The Reconstruction of Western Europe, 1945-1951 (UC Berkeley, 1984); Heinz
Potthoff, Vom Besatzungsstaat zur europdischen Gemeinschaft: Ruhrbehdrde, Montanunion,
EWG, Euratom. Verlag fiir Literatur und Zeitgeschehen, Hannover 1964); Daniela Preda,
“The Schuman Plan: the First Step to European Unity and the First European Antitrust Law,”
The European Union Review, 7:1 (2002), pp. 61-78; Hans A. Schmitt, “The European Coal
and Steel Community: Operations of the First European Antitrust Law, 1952-1958,” Business
History Review 38:1 (Spring 1964), pp. 102-122; Frederick Sethur, “The Schuman Plan and
Ruhr Coal,” Political Science Quarterly 67:4 (December 1952), pp. 503-520; Werner von
Simson, ,Kartelle und Zusammenschluesse in der Montan-Union: zur bisherigen Praxis der
hohen Behoerden,” Wirtschaft und Wettbewerb 5: 7/8 (1955), pp- 401-421; Angela Wigger,
“Competition Laws and their Enforcement in the Project of European Integration: An

Artefact of Ordoliberal Influence?” in Thomas Biebricher, Werner Bonefeld, and Peter



Nedergaard, eds., The Oxford Handbook of Ordoliberalism (Oxford University Press: 2022),
pp. 405-415; E. Roy Willis, France, Germany, and the New Europe, 1945-1963 (Stanford:
Stanford University Press, 1965); Brigitte Leucht and Mel Marquis, “American Influences on
EEC Competition Law: Two Paths, How Much Dependence?” in Kiran Klaus Patel and Heike
Schweitzer, eds., The Historical Foundations of EU Competition Law (Oxford: Oxford
University Press, 2013), ch. 4, pp. 125-161; Katja Seidel, “DG IV and the Origins of a
Supranational Competition Policy: Establishing an Economic Constitution for Europe,” ch. 8
of Wolfram Kaiser, Brigitte Leucht and Morten Rasmussen, eds., The History of the European
Union: Origins of a Trans- and Supranational Polity 1950-72 (New York and London:
Routledge: 2009), pp. 129-147; Katja Seidel, The Process of Politics in Europe: The Rise of
European Elites and Supranational Institutions (London, New York: I. B. Tauris Publishers,
2010); Michael Berger, “Motives for the Foundation of the ECSC,” Poznan University of
Economics Review 13:3 (2013), pp. 55-90; Daniela Preda, “The Schuman Plan: the First Step
to European Unity and the First European Antitrust Law,” The European Union Review, 7:1
(2002), pp- 61-78; Karen J. Alter and David Steinberg, “The Theory and Reality of the
European Coal and Steel Community,” in Sophie Meunier and Kathleen R. McNamara, eds.
The State of the European Union: Making History: European Integration and Institutional
Change at Fifty, volume 8 (New York: Oxford University Press, 2007); Laurent Warlouzet
and Tobias Witschke, “The Difficult Path to an Economic Rule of Law: European
Competition Policy, 1950-91,” Contemporary European History, 21:3 (2012), pp. 437-455;
Wolfram Kaiser and Brigitte Leucht, “Informal Politics of Integration: Christian Democratic

and Transatlantic Networks in the Creation of ECSC Core Europe,” Journal of European



Schuman Plan, publicly announced on May 9, 1950, called on Germany, France, Italy, and the
Benelux countries to pool their iron and coal resources, granting one another non-
discriminatory access to the resources on their territories in order to promote mutually
beneficial production and trade. The Schuman Plan was formally embodied in the Treaty of
Paris, signed on May 18, 1951. The Treaty established the European Coal and Steel
Community, the provisions of which were enforced by a supra-national High Authority. This
structure was the first supra-national body overseeing competition law in Europe. Both in
mission and structure, it represented a radical departure from prewar patterns of economic

interaction.

Historians have taken diametrically opposing positions on the impact of the ECSC.
According to Daniela Preda, the plan was "an epoch-breaking event," the equivalent of a
"Copernican Revolution.”> Michael Berger writes that “the establishment of a supranational
High Authority can be regarded as a real ‘revolution’ and the institutions of this first
European cooperation became a role model for future integration.”® According to Nikolaus

Bayer, “The prohibition on cartels and the control of abuse of market dominating positions

Integration History 14:1 (2008), pp- 35-51; Lorenzo Federico Pace and Katja Seidel, “The
Drafting and the Role of Regulation 17: A Hard-Fought Compromise,” in Kiran Klaus Patel
and Heike Schweitzer, eds., The Historical Foundations of EU Competition Law (Oxford:
Oxford University Press, 2013), ch. 2; Jean Monnet, Memoirs, trans. Richard Mayne, (NY:
Doubleday & Co., 1978).

5 Preda, “The Schuman Plan.”

6 Berger, “Motives,” p. 84.



were to serve as the basis for a common anti-cartel body of law of the Montanunion—and

in fact, formed the framework of European competition policy through 1989.”7

Other scholars take a starkly different view. Karen Alter and David Steinberg
dismiss the ECSC as a “paper tiger” that was unable to overcome the crisis of
overproduction of steel and other commodities in the late 1950s and early 1960s and, more
broadly, failed to lay a neo-functionalist foundation for future European integration.? A. J.
Nicholls writes that "at first the European Coal and Steel Community did not work and then
it duly became one of the biggest cartels in history."® In his detailed study of the period,
John Gillingham concludes that the High Authority’s actual impact was weak at best; in
spite of its efforts, the industries of Europe resumed operating much as they always had,
reducing few trade barriers and approving nearly all the merger agreements that it

considered. He grants that it was a predecessor of future European integration structures,

7 Bayer, Wurzeln, pp. 67-9. The German term ,Montanindustrie“ refers to the mining and
metallurgical industry; therefore ,Montanunion® refers to the ECSC as a community
organized around shared control of and access to the mining and metallurgical industries of

the member states.

8 Alter and Steinberg, “Theory and Reality,” p. 90. Warlouzet and Witschke agree that the
“paper tiger” label is “certainly true” for the ECSC’s competition policy. “The Difficult Path,”

p. 439.

9 A.]. Nicholls, reviewing two books on the social market economy in Germany,

International Affairs, 66:3 (1990), pp. 605-6.



but only due to its failures rather than its successes, much in the way that the Articles of
Confederation in the United States persuaded political leaders on the need for a
constitution with a stronger federal government.10

How one evaluates the historical impact of the ECSC’s competition law regime
depends on one’s choice of criteria. Employing the methods of historical institutional
analysis, this article assesses the long-term impact of the regime, particularly its
relationship to the development of the competition law regime following the Treaty of
Rome. It seeks to avoid overstating the continuity between the ECSC Treaty’s competition
law provisions (Articles 65 and 66), the equivalent articles of Treaty of Rome (Articles 85
and 86), and subsequent Articles 101 and 102 of the TFEU At the same time it argues
against underestimating the ECSC’s significance. While it is the case that the High Authority
of the ECSC approved all 55 of the merger applications it reviewed in its first decade!l; that
it did not impose price and production ceilings on coal, iron ore and steel output when
supply began outstripping demand in the late 1950s and early 1960s; and that it did not

prevent a partial reconcentration of the German steel industry,? we cannot be certain

10 Gillingham, Coal, Steel and the Rebirth, p. 364.

11 Potthoff, Vom Besatzungsstaat, p. 34.

12 The German steel industry underwent substantial reconcentration in the postwar years.
All but one of the great steel Konzerne of the prewar period were rebuilt; only only
Vereinigte Stahlwerk has remained broken up. In one or two cases, they even reacquired
their old coal mine holdings, a partial return to the Verbundwirtschaft model. The six great

concerns of the prewar period had become nine by 1957; six of them had one dominant



whether these outcomes reflect weakness or a strategic use of power. Moreover, the
published record does not reveal the deterrent effect of the ECSC. It is much harder to
judge what competition-restricting actions were not undertaken by firms out of a
preemptive concern that they would be struck down than it is to examine the record of
published decisions. An analogous problem is judging whether a Constitutional Court in a
newly established democracy has developed any independent influence vis-a-vis the other
actors in its environment, particularly the executive and legislative branches, when we

cannot observe what potential cases never arose in the first place.13

How then should the impact of the ECSC be assessed? The method employed in this
paper considers the High Authority’s interaction with the complex political environment
surrounding it. This environment comprised the national governments of the member
states; the industrial firms, business associations, trade unions, and other civil bodies in the
Community; and the United States with its immense resources for influence. The political
environment also changed rapidly as a result of the recovery of European trade and

production, spurred especially by the Korean War and the gradual increase in the use of oil

shareholder. Der Volkswirt: Wirtschafts- und Finanz-Zeitung, 11:49 (7 December 1957), ,Die

neuen Stahlkonzerne an der Ruhr,” pp. 2625-2628.

13 A valuable study addressing this problem in the German context is Georg Vanberg, The Politics of
Constitutional Review in Germany. (Cambridge: Cambridge University Press, 2005). Also see Jeffrey
K. Staton, Judicial Power and Strategic Communication in Mexico (New York: Cambridge University

Press, 2010).
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rather than coal for fuel.1* These changes reoriented the behavior of the industrial and
governmental actors with which the ECSC High Authority had to deal. As with other cases of
determining whether a new institution has had long-lasting effects on its environment, we
must take a longer-term view of the problem, and examine the goals, constraints, and
strategies of the key actors.l> We must consider the ways in which the High Authority
worked to reshape the environment by building up its own capacity for authoritative

action. As will be discussed below, Jean Monnet as the chair, and the like-minded associates
whom he recruited, took a long-term view of their role, acting consciously to refrain from
taking on cases where they were unlikely to prevail, deepening the foundation of

information on which they acted, and exercising their enforcement powers in cases where

14 In OECD countries, coal’s share as the primary source of energy fell from 62% in 1940 to
23% in 1970. The share contributed by oil and gas rose in the same period from 26% to
almost 70%. Odinn Melsted and Irene Pallua, “The Historical Transition from Coal to
Hydrocarbons: Previous Explanations and the Need for an Integretive Perspective,”
Canadian Journal of History/ Annales canadiennes d’histoire 53:3 (2018), p. 396.

15 For examples of such an approach, see James Mahoney and Kathleen Thelen, “A Theory of
Gradual Institutional Change,” in James Mahoney and Kathleen Thelen, eds., Explaining
Institutional Change: Ambiguity, Agency, and Power (New York: Cambridge University Press,
2010), pp- 1-37 and Jacob S. Hacker, "The Historical Logic of National Health Insurance:
Structure and Sequence in the Development of British, Canadian, and U.S. Medical

Policy." Studies in American Political Development 12 (Spring): (1998). 57-130.
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they could prevail. Over time, the High Authority worked to increase its capacity and

legitimacy in the public eye.

3. Law 27

The ECSC’s competition law regime was the outcome of a grand bargain reached at
two levels, one, the domestic political environments in Germany and France; the other, the
international level dominated by the Franco-German relationship but involving
Luxembourg and Belgium (both major steel producing countries), Netherlands, and Italy as
well. In a two-level game, leaders bargaining over an international agreement must
simultaneously deal with their domestic political environments since an agreement signed
with other national leaders must also be approved at home. A concession made at one level
might be blocked by a veto at the other level. Winning greater gains for domestic interests

may narrow the zone of potential agreement at the international level, and vice-versa.1®

One solution to such a dilemma is to expand the range of interests affected by the
agreement by offering side-payments on other; related issues as part of an enlarged
package deal. Satisfying the demands of a crucial constituency at one level on an issue of
high importance to them may make them amenable to concessions on a different issue that
is of lower priority to them but higher priority to key interests at the other level. In the

case of the ECSC Treaty, only once the problem of implementing the decartelization and

16 Robert D. Putnam, "Diplomacy and Domestic Politics: The Logic of Two-Level Games,"

International Organization 42, no. 3 (Summer 1988): 427-460.
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deconcentration requirements of Law 27 of the Allied Occupation Authority had been
solved could France, Germany, the United States and the other ECSC partners agree on the
competition law provisions of the ECSC Treaty. Significant trade-offs were required to reach

agreement at both levels.

The close connection between Law 27 and the ECSC Treaty was clear to all sides at
the time, and their joint solution was the product of intense bargaining in which Robert
Bowie, a professor of law at Harvard and US Commissioner John McCloy’s General Counsel
played the crucial role. Although his role has been mentioned in the historical literature, its
significance for the subsquent evolution of the competition law regime from the ECSC

through the present day has not been sufficiently appreciated.

A brief review of the historical background will be helpful in understanding the
relation between these two levels. The Potsdam Agreement of July 1945, signed by the
USSR, the US and Britain, but not France, had provided that Germany's economy was to be
decentralized and deconcentrated, and that cartels, trusts, syndicates "and other
monopolistic arrangements"” were to be eliminated. This provision allowed the United
States to pursue its goal of breaking up cartels in its occupation zone in southwest
Germany. However, the United States failed to persuade its British and French allies to
adopt a common anti-cartel policy, so the United States pursued decartelization in the

American zone only.

American policy faced competing pressures at home: some influential Americans
wanted to deindustrialize Germany entirely ("the Morgenthau plan"); others treated

deconcentration and decartelization purely as punitive measures; and a third group
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believed deconcentration and decartelization should be guided by a version of American
antitrust law. The Antitrust Division of the Justice Department was then headed by
Thurman Arnold, a vigorous proponent of stringent antitrust enforcement. The dire state
of Germany’s economy in the immediate postwar period and the growing unwillingness on
the part of the Congress to subsidize Germany led the High Commissioners to seek
Germany’s recovery as an industrial but not military power. This situation posed a dilemma
for American and German policymakers: did German economic recovery require a return to
the old system of concentrated and cartelized industry? Initially, there was broad support
in the US government for deconcentration and decartelization of Germany. Americans
generally held the great industrial concerns and cartels responsible for Naziism and the
German war machine, so the Progressive antitrust philosophy converged with the goals of
denazification and demilitarization of Germany.l” The initial goal, before tensions with the
Soviet Union sharpened, was to dismantle German military industry, break up the giant
firms, and prohibit the cartels. General Lucius Clay, the American military governor, told his
staff in the summer of 1945 that the goals for Germany were demilitarization,

democratization, denazification, and decartelization and the breakup of the big

17 See Daniel A. Crane, “Fascism and Monopoly,” Michigan Law Review 118:7 (2020), pp.

1315-1370.
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concentrated industrial firms.18 German industrialists, however, insisted that the

restoration of their former organizational structures was necessary for recovery.1®

The Potsdam Agreement had committed the Allies to preserving Germany as a
united whole under four-power occupation. However, this goal grew increasingly
implausible as the Soviet authorities rebuilt the administration of their zone along Soviet
lines and dismantled large portions of the industrial facilities located there, shipping them
back to the USSR as reparations. Moreover, none of the other Allies shared the Americans'
zeal for breaking up cartels. The Soviet system rejected the philosophy that market
competition was a social good and ran state industries as giant trusts. The dominant
thinking in Britain and France held that cartels, including international cartels, were a
normal and desirable means of regulating markets in the face of fluctuating currency values
and consumer demand.2® The Ruhr region lay in the British occupation zone. After initial

proposals by the Labour Government to nationalize its industries, the British occupation

18 Lisa Murach-Brand, Antitrust auf deutsch: Der Einflufs der amerikanischen Aliierten auf das
Gesetz gegen Wettbewerbsbeschridnkungen (GWB) nach 1945. (Tiibingen: Mohr Siebeck,

2004), pp- 32-41; Daniel A. Crane, “Fascism and Monopoly.“

19 Eg Fritz Berg, “Prasident Berg antwortet Prof. Erhard,” Wirtschaft und Wettbewerb 1952,

pp- 856-869. (written October 6, 1952).

20 Wyatt Wells, Antitrust and the Formation of the Postwar World (NY: Columbia University

Press, 2002), p. 9
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authorities settled for retaining the Ruhr cartels and using them to ensure needed supplies

of raw materials.

French policy was directed at reducing German industrial capacity and establishing
international authority over the Ruhr region.?! The British resisted this demand, however.
The US and British zones were merged on January 1st, 1947, and the two governments
agreed to pursue a common economic policy, including a decartelization policy affecting the
Ruhr industries. The British opposed a blanket prohibition on cartels but agreed to some

restrictions.

The failure of four-power cooperation in 1947 impelled the US and Britain to rebuild
the economy of their common zone separately from the Soviet occupation zone. As conflict
with the Soviet Union intensified, American policy toward Germany shifted. The US shifted
to support for German reconstruction and retreated from its demands for deconcentration,
decartelization and denazification. However, the US refused to relinquish control over cartel
policy and demanded that Germany adopt an anti-cartel law of its own that was acceptable
to the US. US policy in this respect converged with the position of the German ordoliberals,
who also demanded a competition law prohibiting cartels. Franz Béhm and other
ordoliberals in Germany used American pressure to propose a draft creating a competition
authority with the power to prevent the conditions under which market-dominating

concentrations of power arose and abused their positions; concentrations of market power

21 Alan S. Milward, The Reconstruction of Western Europe, 1945-1951 (Berkeley: UC

Berkeley, 1984), p. 127.
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by themselves would not be per se illegal.?2 However, the ordoliberals had to defend
themselves against the accusation from German industrialists that they were simply

surrendering to American pressure.?3

By November 1948, the US and Britain had agreed on a common policy for
decartelization, which was codified in Occupation Authority Law 75. When France merged
its occupation zone with the British and American zones in May 1949, Law 75 was reissued

as Law Number 27 on April 13, 1950.

In December 1948, the United States, France, Britain, Belgium, Luxembourg and the
Netherlands agreed on a special statute for the Ruhr region to replace the previous
occupation law. This statute, ratified in April 1949, allowed Germany to participate in
decision-making only via the occupying powers. Administration of the region was placed

under an "International Authority for the Ruhr" This body was dominated by France.

4. The Package Agreement

22 Murach-Brand, Antitrust auf Deutsch, pp. 70-1.

23 Berg, ,Prasident Berg antwortet;“; Ludwig Erhard, “Die Ziele des Gesetzes gegen
Wettbewerbsbeschraenkungen,” Rede vor dem Deutschen Bundestag, 24. Maerz 1955," in
Ludwig Erhard: Gedanken aus fiinf Jahrzehnten: Reden und Schriften, ed. Karl Hohmann

(Duesseldorf: Econ Verlag, 1988), pp. 430-439.
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The Petersberg Agreement between the Federal Republic of Germany and the High
Commissioners, reached in late November 1949, granted Germany limited sovereignty but
demanded that Germany adopt an anti-cartel statute acceptable to the United States before
being granted full sovereignty. Germany continued to resist American demands but chafed
under the restrictions on the use of Ruhr coal imposed by the International Authority for
the Ruhr, which had initially excluded Germany (later admitting it after the Petersberg
Accords were reached). The IAR’s mandate was broad but its authority limited. It had little
power other than in its ability to restrict German coal and steel output, a function that
served to exacerbate resentment in Germany and hinder economic recovery in both France
and Germany. Despite the nominal control of the IAR, Germany rebuilt several concentrated
steel producing firms. Lacking direct administrative powers and disposing of only limited
budget resources, the IAR depended on the Allied High Commissioners for what little
authority it had. Its formal mandate was to allocate sufficient quantities of coal, coke and
steel among Germany and the other countries to meet their needs and to curb unfair trade
practices. However, because the share allocated to Germay did not meet German needs,
Germany had to import coal from abroad.?* As Gillingham writes, the IAR was "never fully
operational."?> France's government foresaw that the IAR could only be a temporary
expedient, but it was unwilling to relinquish all power over the Ruhr region. French
steelmakers feared that as German steelmaking capacity grew, its demand for Ruhr coal

would soon threaten to crowd out French access to it, and that the more efficient German

24 Potthoff, Vom Besatzungsstaat, pp. 23-4

25 Gillingham, Coal, Steel and the Rebirth, p. 161.
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steel industry would take over French markets. French-Germany enmity was further
intensified when France renewed its demand to annex the Saar region in January 1950.
However regardless of the tensions between the two countries, their industrialists initiated
preliminary discussions aimed at rebuilding international cartels in mining and
metallurgy.?6 French industrialists regarded cartels as the solution to the problem of

competition with German steelmakers.2”

[t was in this context that Jean Monnet offered his proposal to pool the coal and steel
resources of the Ruhr under an independent supranational body enforcing the rules of a
common European market, which French foreign minister, Robert Schuman, announced to

the public in a radio address on May 9, 1950.

Monnet intended the plan to resolve the security dilemma that had long shaped
Franco-German relations.?® In the immediate postwar environment, however, the positions
of the two countries were at loggerheads. Germany demanded full recognition as a
sovereign and equal member of the postwar European construction; France demanded

concessions from Germany as a condition for resuming trade. Monnet recognized that a

26 Jean Monnet, Memoirs, trans. Richard Mayne, (NY: Doubleday & Co., 1978), p. 284;
Gillingham, Coal, Steel and the Rebirth, p. 191; Amos Yoder, “The Ruhr Authority and the
German Problem,” The Review of Politics , No. 3 (July 1955), pp. 345-358; Milward,

Reconstruction, p. 165.

27 Bayer, Wurzeln, p. 51

28 Monnet, Memoirs, 1978, p. 303.
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lasting peace could only be based on an equal status for the two countries, while ensuring
that the former cartel system, which had controlled Ruhr coal resources and underpinned
Germany’s industrial and military power, could not revive. Germany’s economics minister
Ludwig Erhard was sympathetic to the general objective of prohibiting cartels but refused
to allow German cartels to be dismantled so long as French and other cartels remained
untouched.?? Therefore, for France, the price of dismantling German cartels was prohibiting
cartels and other abuses of dominance throughout the community. This set of
compromises formed the package agreement on which the treaty was based. Both France
and Germany would relinquish claims to sovereignty over the Ruhr region, delegating
power to the High Authority and entering the new community on equal terms, along with

[taly, Belgium, Luxembourg and the Netherlands.

In two-level games, any decision made at one level to resolve an inter-governmental
difference can arouse domestic opposition from interest groups at the domestic level of the
negotiating countries. This was certainly the case in seeking an agreement for European-
level control over trade in coal, ore, iron and steel. Monnet’s scheme faced considerable
resistance in multiple quarters. Initial reaction among American policymakers was hostile
on the grounds that it would simply create a giant European cartel; this view shifted in part
under Averell Harriman's influence and in part because Monnet tightened the treaty draft’s

anti-cartel provisions.3? French public opinion was hostile toward Germany and fearful of

29 Bayer, Wurzeln, p. 62.
30 Walter Isaacson and Evan Thomas, The Wise Men: Six Friends and the World They Made;

(New York: Simon and Schuster, 2013), p. 443; Gillingham, Coal, Steel and the Rebirth.
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its future industrial and military potential; French industrialists and labor unions
demanded protectionism. Industrialists in the Benelux countries also resisted a free trade
regime. The United Kingdom viewed the scheme as simply another European cartel.
German industrialists considered European integration desirable, but only by means of the
traditional cartelized and corporatist organizational means they had depended upon since
the late 19t century.3! Aligned on this point with the industrial lobby was the German
Social Democratic Party, which continued to press for a unified postwar Germany rather
than an alliance tieing the western regions more closely to Western Europe.3? For the
Adenauer government, winning Germany’s international recognition as a sovereign and
equal power represented a high priority, but conceding to American demands for the one-
sided deconcentration and decartelization of German industry was unacceptable to the
industrialist-oriented wing of the governing Christian Democratic party. Figures in
Germany such as Ludwig Erhard, the economics minister, and ordoliberals such as Franz
Bohm, who favored decartelization, faced strong organized resistance from the powerful

Bundesverband der Deutschen Industrie (BDI) and other groups.33

31 Herbert Giersch, The Fading Miracle: Four Decades of Market Economy in Germany (New

York: Cambridge University Press, 1992); Berg, “Prasident Berg antwortet.”

32 Severin Cramm, “Im Zeichen der Europaischen Integration: Der DGB und die EGKS-
Verhandlungen 1950/51, Arbeit, Bewegung, Geschichte 2 (2016), pp. 78-96.

33 For example, see the spirited exchange of public letters between Fritz Berg, head of the
BDI, and Ludwig Erhard. In October 1952, Berg wrote Erhard objecting to an article Erhard

had written advocating a competition law that prohibited cartels. In his equally spirited
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Negotiations over a treaty enacting the Schuman Plan began in September 1950 and
continued until April 1951. A number of issues had to be resolved. One was the nature of
the powers of the High Authority, its relationship to the governments of the member states,
and the voting weights of the members. A related set of issues had to do with the
reluctance on the part of the German government to accept control over the Ruhr region
unless other countries were also required to disband their cartels, and the corresponding
French refusal to do so until Germany's cartels were dismantled. Both countries demanded

assurance that they would be able to obtain an adequate supply of coal.

American High Commissioner John McCloy, who had replaced Lucius Clay as the
ranking American official in charge of Germany, favored the Schuman Plan as a step toward
European integration and German economic recovery, but wanted to ensure that it not

function as an international cartel. Monnet, with whom McCloy had had a long and trusting

response, Erhard observed, inter alia, that “I assure you that I take the cartel question very
seriously. How should I react to a point made in a telegram from one of the industry
associations: ‘It is not comprehensible that the Minister of Economics wants to lead and to
force industry against its will to economic freedom.” Berg, “Prasident Berg antwortet,’;
Erhard to Berg,, pp. 347-355.

On the drafting of Germany’s competition law, the Gesetz gegen Wettbewerbsbeschrinkungen

(GWB), see Lisa Murach-Brand, Antitrust auf Deutsch.
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working relationship,3* agreed to stricter anti-cartel provisions in it. McCloy delegated the
task of working out an agreement acceptable to France and Germany to his general counsel,

Robert Bowie, a law professor at Harvard specializing in antitrust law.

Bowie succeeded in solving the two-level problem through intense negotiations with
the French and German authorities, shuttling between Paris and Bonn He succeeded in
drafting an agreement on the implementation of Law 27 with regard to German industry
that was acceptable to both France and Germany. Under the plan, German steel firms would
be allowed to own mines supplying no more than 75% of their needs for coal supply.
Germany's 12 giant steel making firms were to be broken up into 24. The coal companies
would operate independently and sell their products at market prices. Adenauer accepted
Bowie's plan and presented it to the Allied High Commision, which approved it on March

29,1951.35

Concurrently, at the international level, Bowie negotiated with Monnet, McCloy and
the German government on the terms of the two articles, 65 and 66, of the treaty
establishing the European Coal and Steel Community, that dealt directly with competition
law. These articles, containing stringent anti-cartel and anti-concentration provisions, were

the most contentious points. French and German acceptance of them was only possible

34 McCloy had been Monnet’s American counsel well before the war. Isaacson and Thomas
call Monnet “Wall Street’s favorite Frenchman” (Wise Men, p. 236)
35 F. Roy Willis, France, Germany, and the New Europe, 1945-1963 (Stanford: Stanford

University Press, 1965), pp- 119-120; Gillingham, Coal, Steel and the Rebirth, pp. 260-1.
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once the German cartel issue had been resolved; Germany demanded that it not be
subjected to anti-cartel provisions unless equivalent provisions applied to all members of
the Community. Bowie therefore treated the details of the agreement on the German
cartels as complementary to the agreement on the corresponding articles of the ECSC
treaty. Less than two months after the High Commissioners accepted Bowie's solution to
the German cartel problem, the Treaty of Paris embodying the Schuman Plan was signed.
The new organization came into being in August 1952. Bowie’s work simultaneously
resolved the conflicts at both levels, the domestic levels in Germany and France, and the

international level.

The Treaty of Paris gave Germany legal equality with the other member countries in
the common market. Articles 65 and 66, in turn, became forerunners for the equivalent
articles in each successive agreement on European economic integration. The Treaty of
Rome in 1957, establishing the European Economic Community, extended these provisions
to all products and services traded in the Common Market. They alleviated the fears of
hold-ups, price discrimination, dumping, and abuses of dominance that had inhibited trade

in the past and fostered an enduring security dilemma in intra-European relations.

The ECSC’s competition law regime directly influenced the competition law regime
of the EEC. One major reason was continuity of key personnel. Walter Hallstein, a German
law professor who was close to Bohm, had headed the German delegation to the talks in
Paris that drafted the Treaty of Paris; after the Treaty of Rome Hallstein became the first
chair of the Commission of the European Economic Community. Hans von der Groeben
from Germany, Pieter VerLoren van Themaat of the Netherlands, and Tony Rollins, an

expert on the steel industry from Luxembourg, all of whom worked in the High Authority,
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joined the Directorate-General for Competition (DG IV) of the Commission when it was
created under the Treaty of Paris; Hans von der Groeben, who had worked with Ludwig
Erhard in the German economics ministry, became the head of DG IV. The creation of DG IV
as a separate entity was significant, as Katja Seidel shows, because it allowed German
ordoliberal thought to infuse the administrative culture of the unit.3¢ Accordingly, DG IV
modeled itself even more directly on the German competition law regime (which, like the
ECSC, also featured an independent body to enforce competition law (the
Bundeskartellamt) with judicial review of decisions) than on the ECSC. Bowie’s solution to
the two-level problem therefore influenced the subsequent evolution of both the European-
level competition law regime and the German competition law regime.3” The carry-over in
personnel, philosophical orientation, and organizational model from the ECSC thus directly
shaped the EEC and subsequent competition law regimes, as did the German system of
GWB-cum-BKA. EEC and subsequent competition law regimes incorporated significant
additional elements arising from the earlier successes and failures of addressing cases
involving horizontal and vertical agreements among firms as well as monopolistic behavior,

abuse of dominant positions in the market, and cartels.38

36 Seidel, The Process of Politics, pp. 154 ff; Pace and Seidel, “The Drafting,” p. 66.

37 Because the sharp divergence of views between France and Germany blocked Articles 85
and 86 from specifying rules on mergers, the EEC Commission set about to negotiating a
regulation dealing specifically with mergers. This regulation took shape in 1962 in
Regulation 17/62.

38 Kaiser and Leucht, “Informal Politics,” pp. 35-51.
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Heinz Potthoff, a German trade union official with long experience working in the
economic administration of the occupation authority in the Ruhr region, then in the
International Authority for the Ruhr, then in the High Authority of the ECSC, and later in
working groups of the EEC, wrote that the experience of the ECSC had a significant impact
on the EEC. The principles that were agreed to at the Messina conference in 1955 leading
to the Treaty of Rome included a goal of integrating the economies of Europe through a
shared market, free movement of capital and labor, the elimination of tariffs and ceilings on
output, and a common competition law regime that would block compoetition national
tariffs, price discrimination on products and transportation rates, and dividing up

markets.39

More broadly, the principle that had been implicit but only weakly enforced in the
competion law regime under the ECSC, that cartels were ex ante suspect, as opposed to the
premise that they should only be policed ex post according to whether they abused their
market power, became explicit under the Treaty of Rome and its subsequent modifications.
The “prohibition” principle was also the foundation of the German competition law, the
GWB, however much the principle was hollowed out by the range of exceptions the law

recognized.#? The shift to the “prohibition” approach from the formerly dominant “abuse”

39 Potthoff, Vom Besatzungsstaat, pp. 41-2.

40 Murach-Brand, Antitrust auf deutsch; Edmund Ortwein, Das Bundeskartellamt: Eine
Politische Oekonomie deutscher Wettbewerbspolitik (Baden-Baden: Nomos Verlag, 1998);
Barbara Galke, Kartelle und Staat: Die Entstehung von Kartellrechtsregimen und

Kartellbehoerden in der Bundesrepublik Deutschland, Europa und Frankreich nach dem
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principle—which had been the principle of German and much European cartel regulation
before the war--was a fundamental change in the climate of legal and public opinion in
Europe that spread in the subsequent decades. Whereas previously, merger agreements
were presumed innocent until declared guilty, now the presumption was that mergers and
similar arrangements were inherently suspect unless it was proven that they would not

inhibit competition.

The significance of this package agreement linking decartelization and
deconcentration in Germany to the formation of a European Coal and Steel Community with
its High Authority was not widely recognized at the time, although the parties involved in

the negotiations later offered lavish praise for Bowie's role in working it out.#!

Zweiten Weltkrieg, (Frankfurt: Peter Lang, 2016); Rudiger Robert, Konzentrationspolitik in
der Bundesrepublik-Das Beispiel der Entstehung des Gesetzes gegen

Wettbewerbsbeschrdnkungen (Berlin: Duncker & Humblot: 1976).

41 Tributes to Bowie in the Harvard Law School archives include such messages as these:
Telegram from John McCloy, May 27, 1952: "it was a close squeeze and only the work you
did in Bonn and Paris made it possible."

Remarks by M. A. Berard, Acting French High Commissioner at the meeting of the Council of
the Allied High Commmission, at Bonn-Petersberg, December 6, 1951: “When the history
of the Schuman Plan will be written, this plan will probably also be called the Schuman-

Bowie Plan." Papers of Robert Bowie, Harvard Law School Archive, consulted August 9,

2023).
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5. Testing the Argument

Historical institutionalists apply several tests to judge the long-term effects of a new
institutional arrangement.*? One is to employ a “placebo test.” That is, if we hypothesize
that the effect of a particular new arrangement is actually due to the conditions under
which it was adopted it rather than to the institution itself, we can test whether other
institutions established under the same conditions at the same time had similar outcomes.
Another method is to reason from counter-factuals. Through careful analysis of pre-
existing trends, we can reach a reasonable inference about whether the adoption of the new
institution altered their course. Through counter-factual reasoning we can measure the
effects of a new institution not only by comparing the record of events that occurred before
and after it has acted. A rough analogy might be estimating the number of crimes that
would have been expected to have been committed over a given time period but for the
arrival of a new, law-and-order minded police chief; we base our estimate on the difference
between the pre- and post- event numbers of crimes committed over equivalent periods.
Such calculations allow us to draw a reasonable inference about the deterrent impact of the

new institution.

How might we apply such tests to the ECSC? Suppose that we argue that it was

American power that imposed the ECSC Treaty, and that the negotiators for France,

42 Volha Charnysh, Eugene Finkel and Scott Gehlbach, “Historical Political Economy: Past,

Present, and Future,” Annual Review of Political Science 26 (2023), pp- 175-91.
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Germany, Belgium, Netherlands, Luxembourg, and Italy were largely bystanders.#3 Such an
argument assumes that American power was able to construct other, related institutional
innovations. If that argument were true, we would expect that the United States would
have succeeded in imposing its will in the case of other new international organizational
initiatives it undertook. Our placebo test would be to examine other such endeavors. The
record shows that, in fact, for all of its postwar power and prestige, the United States failed
in several of its postwar efforts at institution-building. It could not turn the OEEC into the
body responsible for administering ERP aid. Likewise, the US failed to establish a
competition law regime in Japan.#* Similarly, the United States also failed to win adoption
of the Havana Charta in 1948, Article 48 of which demanded full free international free
trade; the US Congress defeated it. Certainly American ERP funds gave Monnet leverage
with which to fight resistance by France's powerful steel lobby to his demands for
modernization.#> We can therefore infer that the competition regime embedded in the
ECSC was different from the others. One reason might be that it enabled the members of
the common market to benefit economically from trade, whereas other efforts at European

integration that did not build an organizational infrastructure for trade relations, such as

43 For example, Angela Wigger, “Debunking the Myth of the Ordoliberal Influence on Post-
War European Integration,” in Josef Hien and Christian Joerges, eds., Ordoliberalism, Law

and the Rule of Economics (Oxford: Hart Publishing, 2017), pp- 161-178.

44 Wells, Antitrust; John O. Haley, Antitrust in Germany and Japan: The First Fifty Years, 1947-

1998 (Seattle: University of Washington Press, 2001).

45 Gillingham, Coal, Steel, and the Rebirth, pp. 143-4.
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the proposal for a European Defense Community, the Organization of European Economic
Cooperation, the Brussels Pact, and the Council of Europe, failed to yield fruit. The
competition law regime embedded in the ECSC Treaty was different from these. It treated
competition law as complementary to free trade: free trade protected access to one
another’s markets for the members of the community, while Articles 65 and 66 atttempted
to ensure that open access did not restore competition-suppressing concentrations of
market power. This would help explain that when the negotiations for the Treaty of Rome
began, the member states of the Community chose to expand the competition law regime to

cover all aspects of trade within the Community rather than to scrap it.

[t is also important to recognize that the High Authority was a strategic actor itself.
Certainly it was slow to organize.*¢ The rebuilding of trade relations under the new
common market took time, and producer groups dominated trade at first. Likewise it is the
case that the High Authority also rarely blocked applications to form cartels. On the other
hand, most of those cartels it approved were agreements about forward markets for
finished products rather than backward cartels that integrated raw materials with basic
iron and steel production.#” Although it had the power to fix prices in case of a significant
drop in market demand, demand rose, and it never exercised that power. To be sure, while

it nominally broke up the coal syndicate into six bodies, coordination among them on

46 Gillingham, Coal, Steel and the Rebirth, pp. 313 ff

47 Diebold, The Schuman Plan, pp. 357-8.
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pricing continued anyway.*® The High Authority freed French steelmakers from
government control over price-setting but was unable to prevent French and German
steelmakers from forming formal and informal sales syndicates for sales within and outside
the common market. It was unable to end the practice of "price-leading," where tacit
coordination in prices occurs as smaller firms follow the lead of a dominant firm. Few of the

applications for mergers that it agreed were denied.*?

However, there is some evidence of actual influence, including deterrent power. For
example, the High Authority succeeded in harmonizing transportation rates, which
governments had used for price discrimination in the past. Perhaps even more importantly,
it ensured that both German and French steel companies had adequate supplies of coal.
This required negotiation with the French coal import syndicate and the German coal sales
syndicate, and with German steel companies to ensure that they did not use all the coal they

were entitled to use.5°

Moreover, it operated in a regime of transparency. One of the High Authority’s most
important achievements was its data-collection effort. By collecting and publishing data on

the mining and metallurgical industries of the member countries, it required enterprises to

48 yon Simson, ,Kartelle und Zusammenschluesse,” pp. 401-421.

49 Gillingham, Coal, Steel and the Rebirth, pp. 333-340.

50 Diebold, The Schuman Plan, p. 394.
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publish figures on prices and sales, in order to prevent discriminatory pricing and sales

agreements.>1

To assess deterrent power, we can ask what cartels or abuses did not occur as a
result of the potential for sanctions by the High Authority. One German expert wrote in
1955 that "the main effect of the cartel norm lies perhaps more in the agreements that did
not occur, those that were not submitted for a decision... certain regional cartels that after
the introduction of the Common Market would only have made sense if they had been able
to operate throughout the entire area of the Common Market, did not do so, evidently
because the prospects for an approval did not appear favorable.”>2 As evidence, he cites the
fact that during its session in November 1954, the High Authority reviewed 71 applications
for exemptions from the anti-cartel provisions of the treaty. A few were combined; two
were deemed exempt from review; four proposed agreements were dissolved; six were
approved; the rest were readied for further review. The fact that some cartels were
voluntarily withdrawn suggests that the existence of the competition law regime had a
deterrent effect. Moreover, an examination of the complaints that were filed over High
Authority decisions all concerned old cartel agreements; there were none concerning High
Authority decisions about new cartels.>3 As von Simson writes, “certain regional cartels

that after the introduction of the Common Market would only have made sense if they had

51 Bayer, Wurzeln, p. 82.
52 Werner von Simson, ,Kartelle und Zusammenschluesse in der Montan-Union: zur
bisherigen Praxis der hohen Behoerden,” Wirtschaft und Wettbewerb 5: 7/8 (1955), p. 406

53 Von Simson, ,Kartelle und Zusammenschliifde,” pp. 405-407.
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been able to operate throughout the entire area of the Common Market, did not do so,
evidently because the prospects for an approval did not appear favorable.”>* In other
words, the Treaty changed the nature of the market for products in ore and coal, and
therefore the incentives for producers. In this spirit, Monnet wrote in his memoirs that the
producers no longer benefited from beggar-thy-neighbor discriminatory policies in pricing,

but needed to play by the same rules as the other members of the community.>>

An American writing in 1959 offered a similar assessment: “The existence of the
Community, its antitrust law, and the High Authority, are themselves brakes on too much
and too formal cartelization.”>¢ It is notable that cross-national cartels did not form,
although, had the ECSC Treaty not prohibited them, it is more than likely they would have
formed; the fact that the French and German industrialists were actively pursuing the
possiblity of rebuilding international cartels in 1948-49, as they had done after World War I
and again after the French occupation of the Rhineland in 1923, supports the proposition
that had it not been for the new competition law regime established by the ECSC, the

former system of cartels would have been reestablished.

Cartels had been the principal form of organization of production and sales for
hundreds of industries in Europe in the late 19t and early 20t centuries. The eminent
German economic historian Gustav Schmoller wrote in 1905 that the number of cartels in

German industry had risen almost ten-fold over the previous two decades; moreover,

54 Von Simson, “Kartelle und Zusammenschliifde,” pp. 406-7.
55 Monnet, Memoirs, pp. 387-389.

56 Diebold, The Schuman Plan, p. 401.
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family-owned vertically organized firms had come to dominate industry in entire regions,
such as Rhineland-Westfalia and Upper Silesia.>” Many firms had foreign ownership but
cross-ownership made them no less dependent on tariff protection, for which they lobbied
successfully in the 1870s.58 High tariff walls in Germany, France, and other steel-producing
countries facilitated horizontal and vertical concentration, without mitigating the acute
dependence of iron and steel producers on Ruhr coal—suitable for coking—in France, the
Saar, Luxembourg, Belgium and Netherlands. As Norman Pounds summarized it, “The Ruhr
area is the industrial hub of Western Europe.”>® Cross-national cartels therefore ensured
that steel producers throughout the region had access to coal and ore deposits, preserving
stable sales markets, and maintaining stable prices. For that reason, after both world wars,

producers in the warring countries quickly moved to rebuild trade ties through cartels.

Perhaps the most compelling evidence for the claim that the ECSC’s competition law
regime did alter the course of subsequent events lies in the historical pattern of cartel-
formation across firms in Northwest Europe. International cartels were an alternative to

securing control of coal and ore by force. Bismark’s annexation of Alsace and part of

57 Gustav Schmoller, “Das Verhaltnis der Kartelle zum Staat,” Jahrbuch fiir Gesetzgebung,
Verwaltung und Volkswirtschaft im Deutschen Reich 29:4 (1905), pp. 338, 343.

58 Steven B. Webb, Tariffs, Cartels, Technology, and Growth in the German Steel Industry,
1879-1914," Journal of Economic History 40:2 (June 1980), pp. 309-330.

59 Norman J. G. Pounds, The Ruhr: A Study in Historical and Economic Geography

(Bloomington: Indiana University Press, 1952), pp. 19-21.
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Lorraine following the 1870-71 Franco-Prussian war was motivated by the goal of
controlling their mineral resources. Likewise, during World War I, some prominent figures
in France demanded that France not only retake Alsace and Lorraine, but also annex the
entire area west of the Rhine and seize the Saar region. The Versailles Treaty deprived
Germany of control over the Rhineland, the Saar region and Lorraine, and additionally
imposed impossibly steep demands both for coal deliveries and cash as reparations. France
then occupied three German cities in the Ruhr region in 1921, and, in 1923, with Belgium,
occupied the entire Rhine region, withdrawing in 1925 when the United States worked out

a satisfactory settlement for the repayment of reparations.

In 1926, after France and Belgium had withdrawn their forces from the Rhineland,
the process of cartel formation began anew. In 1926, an international steel cartel was
established by producers from Germany, France, Belgium and Luxembourg, all of which
were located in a tight geographic cluster centered around Koblenz, Germany.®® The
dominant member of the cartel was the recently-formed German conglomerate, Vereinigte
Stahlwerke. President of the cartel was the general director of the Luxembourg steel cartel,
ARBED, Emile Mayrisch. Suspicious of cartels but unwilling to put the Luxembourg steel
industry into a vulnerable position vis-a-vis its powerful French and German neighbors,

Mayrisch used his leverage to limit the cartel’s ability to discipline its members.¢1 By 1930,

60 Walter S. Tower, “The New Steel Cartel,” Foreign Affairs 5:2 (January 1927), pp. 249-266.
61 Charles Barthel, “Emile Mayrisch and the International Steel Pact of the 1920s,” in Journal

of European Integration History (12:1 (2006), pp. 43-66.
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the cartel had become largely defunct, in part because of rising German demand for steel

for its arms industry.6?

Nonetheless, in 1933, steel producers in France, Germany, Luxembourg and Belgium
again formed a cartel, to which British and American steelmakers subsequently joined, with
the goal of coordinating export levels. Once again, the logic of cartel formation in an
international trade regime dominated by security fears and tariff protection determined
institutional forms. The formation of the cartel intensified producers’ demands for tariff
protection from their government, accelerating the ruinous trade war that contributed to

the outbreak of the world war.

Shortly after the conclusion of the second world war, the old impulse to follow war
with cartels reemerged. French and Belgian steel producers, seeking access to the German
market and fearful of the potential for the revival of the German steel industry, pressed for
new cartel arrangements with German steel producers. In 1949-50, industrialists from
France and Belgium began meeting with the German industrialists to rebuild cartel
agreements. Strongly opposed to the anti-cartel provisions that the United States was
demanding, they nonetheless initially welcomed the proposal for a European Coal and Steel

Community—so long as it allowed them to create it through cross-national industrial

62 Clemens A. Wurm, “The Steel Industry under Protection,” in Clemens A. Wurm, Business,
Politics, and International Relations (New York: Cambridge University Press, 1993), pp. 72-

110.
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agreements.®3 Consequently, it is highly likely that the old cartel-dominated system for

integrating industry in Europe would have been reestablished had it not been for the ECSC.

We can also judge the effect of the ECSC’s institutional regime from the fact that
instead of dissolving it in 1958, the member states decided to expand its competition law
provisions to all goods traded in the community. An important impetus to this
development appears to have been the Tinbergen report, presented to the High Authority
in March 1953. The issue arose from the discrepancy in tax treatment of products traded.
Germany submitted a complaint to the practice of taxing products in the country where
they were produced rather than at the point of sales. German steel paid a 5% turnover tax
in Germany unless it was sold to France, where it was exempt from the turnover tax but
faced a 25% tax when purchased. The reverse was true for steel sold from France to
Germany. Given the greater efficiency of German steel-making and the difference in
exchange rates, the actual tax paid was not very different, but Germany considered the
system unfair. The High Authority called upon the economist Jan Tinbergen to examine the
issue. Tinbergen’s report upheld the High Authority’s decision to retain the current system
on the grounds that unless a reform of the current tax system made a uniform change to all
products bought and sold within the Common Market, the High Authority was right to
retain the current system. Remarkably, the German government then pushed to expand the
scope of the competition law regime from the coal and metallurgy industry to all goods

traded within the Community.

63 Bayer, Wurzeln, pp. 48-53.
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The evidence therefore supports the inference that the treaty regime did establish
an institutional solution to the commitment dilemma that had inhibited the restoration of
trade relations between France and Germany after the war. Until the package agreement
represented by the German cartel agreement (Law 27) was agreed to, Germany refused to
commit itself to sovereign control over its mining and metallurgical industries unless it had
a credible assurance that doing so would not place it at a disadvantage vis-a-vis France.
Likewise, France refused to relinquish control over the Ruhr without certainty that its
needs for coal would be met and that Germany would not use its control over those
resources to rebuild itself as a military threat. By giving up sovereignty over production
and sale of coal and steel to an external enforcement body that ensured compliance with
agreed terms of trade, both countries benefited from the opportunity to trade with one
another within the common market.

By solving the commitment problem that impeded trade relations between France
and Germany, Monnet's scheme also provided a way out of the security dilemma that arose
from the same problem. In international relations, security dilemmas stem from the
absence of third-party enforcement of rules.®* In the case of France and Germany, the fear
of being unable to guarantee a supply of resources necessary to maintain national power
had repeatedly led one side or the other to use military force preemptively to gain control
over its neighbor's resources before the neighbor could deny access to them. The

competition law regime put in place by the ECSC helped to alleviate this security dilemma

64 Robert Jervis, "Cooperation under the Security Dilemma," World Politics 30:2 (1978), pp.

167-214.
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by ensuring that France, Germany, and the other member states surrender authority over
access to the coal and ore to an independent supranational High Authority. The High
Authority in the early years was dominated by Jean Monnet, whose actions were guided by

his unwavering commitment to peaceful European integration.

6. Conclusions

The revolutionary significance of the ECSC’s competition law regime lies in the fact
that it replaced the two dominant solutions to the problem of ensuring access to the crucial
mineral resources of Northwest Europe—war and cartels—with an alternative institutional
model. However limited the scope and capacity of the ECSC High Authority was in
enforcing Articles 65 and 66 of the Treaty, the evidence presented here supports the
conclusion that it did alter the course of events. In contrast to the pattern of war followed
by cartel formation, it established a set of rules ensuring non-discriminatory access to coal
and ore, and to markets for iron and steel, that, with time grew into a competition law
regime extending across the entire range of products traded in the European Common
market. It led, by indirect steps, to the entrenchment of a norm defending the value of
competition in its own right to replace the former belief that only cartels could ensure

stable prices and guaranteed access to markets.

This success owed to the fact that the treaty embodied provisions resolving disputes
at two levels, the domestic political arena in Germany and the postwar European arena.
Through Robert Bowie’s negotiating skills, the disagreements at the two levels were

bundled together. The compromises made to produce the agreement required that
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Germany give up its claim to sovereign control over the Ruhr in return for France giving up
its demand for French-dominated international control over the Ruhr and accepting
Community-wide anti-cartel rules. Both countries had to cede control over access to Ruhr
resources to the independent High Authority. Germany won international recognition as a
sovereign state in the European community, in return for a limited deconcentration and
decartelization of its steel industry. Both Germany and France therefore voluntarily pooled
sovereign control over coal, iron and steel production to the High Authority in return for
access to a wider market, with trade rules enforced by an independent authority, and
guarantees that industry would have adequate supplies of coking coal. Mutual self-
restraint through delegation of enforcement power to an independent outside body can
serve as a condition for long-term cooperative trade relations that can otherwise be held up
by the problem of credible commitment. The old dilemma in which cartels, or war, were a
response to actual or feared beggar-thy-neighbor trade policies was resolved by the
elimination of discriminatory tax and tariff rates, vertical integration, and other barriers to

free trade under agreed rules of competition.

The record shows that the High Authority and its body of decisions and decision-
making power slowly came to exercise influence on trade relations in Europe with respect
to coal and steel, in part by its actual decisions, to a greater degree through its deterrent
power, and to some degree by establishing precedents for cross-national negotiation over
taxation, pricing, transportation, and other issues. Government authorities in the member
states recognized in the model of a supranational and independent enforcement body the
potential for preventing cooperation dilemmas that could impede trade beyond coal and

steel. They therefore discarded the old model of cartel-dominated trade relations in favor of
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a community-wide comprehensive competition law regime in the Treaty of Rome and each

successive form of European economic integration.



